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A Florida appellate court vindicated HSBC Bank USA N.A., reversing a Miami-Dade Circuit
judge who’d found the lender forged mortgage documents to prosecute a real estate foreclosure.
Citing seven points in its analysis of the trial court’s findings, the Third District Court of Appeal
Wednesday ruled in favor of New York-based HSBC, and remanded the case to Miami-Dade
Circuit Judge Beatrice Butchko to enter a final judgment of foreclosure.
“This is a very disappointing decision, which ignores most of Judge Butchko’s groundbreaking
ruling,” said Bruce Jacobs, the Miami foreclosure defense attorney who won at trial.
Butchko in April 2016 dismissed HSBC’s foreclosure suit against homeowners Joseph and
Margaret Buset. In response to an accusation of forgery against Ocwen Loan Servicing LLC,
she sided with borrowers who accused the loan servicing company of faking a mortgage
assignment for HSBC.
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“Judge Butchko found Ocwen and HSBC relied on false testimony, false evidence, violated the
court’s discovery order and then lied about their violation of that order,” the defense attorney
from Jacobs Keeley said. “Judge Butchko found the documents were untrustworthy. She
found Ocwen’s loan boarding process was a legal fiction.”

Jacobs of Jacobs Keeley in Miami argued at trial that to prove the plaintiff had legal standing to sue, the financial services firm forged
documents in 2012 to show the transfer of the debt about seven years earlier from one lender to another.
“They’re creating fake evidence of transactions that didn’t really happen,” Jacobs told the Daily Business Review after Butchko found the
mortgage assignments “never legally occurred.”
The judge found the lender pursued the case with “unclean hands” and lacked competent evidence to support its lawsuit. She also
granted the homeowners’ request to force the financial institutions to show why she shouldn’t punish them for committing a fraud on
the court.
But the defense victory fizzled on appeal.
Instead, the court noted multiple missteps and a shift in focus in a dispute that should have ended in the bank’s favor. It found the bank
never attempted to misrepresent the 2012 mortgage assignment, and that the documents governing the sale of the debt during the last
foreclosure crisis allowed for undated, signed and blank endorsements.
“At first blush, this case appears straightforward,” Judge Thomas Logue wrote in a unanimous decision with Judges Robert Luck and
Norma Lindsey. “The borrowers stipulated to the note, mortgage and default. ... At some point, however, the focus of this case shifted
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from foreclosure to securitization.”
Securitization refers to the financial services industry’s practice of pooling mortgages and other contractual debt, and then selling the
revenue streams as securities to third-party investors. It took center stage in the foreclosure case.
According to the appellate ruling, Butchko relied “heavily on expert legal testimony of an out-of-state lawyer who specialized in securitization,” referring to that witness at least seven times in the final judgment. The witness, New York attorney Kathleen Cully, gave her
opinion on several issues, including that the promissory note was not negotiable, the bank lacked standing to sue the homeowners,
and that the financial institutions violated their pooling and servicing agreement by transferring the debt via an undated and unsigned
indorsement.
Allowing that testimony and then emphasizing it in the ruling were missteps that opened the door for reversal on appeal, according to
the Third DCA.
“Even if Cully had an expertise in Florida law, the admission of expert testimony on the legal issues central to the case was an abuse of
discretion,” Logue wrote for the judicial panel.
The appellate court also disagreed with Butchko on several key points. It found, for instance, that the promissory note was negotiable
under Florida law, that the bank did not violate the pooling and servicing agreement and that the mortgage assignment did not destroy
HSBC’s legal standing to foreclose.
“The Third DCA never ruled on my motion (to) relinquish jurisdiction, to dismiss the appeal as premature, to strike as sham and for
sanctions,” Jacobs said. “Instead, they focused on whether the note was negotiable, even though Judge Butchko said negotiability was
not a basis for her ruling. ... This is just not a fair and impartial analysis of whether the big banks are still engaged in unclean hands in
foreclosures.”
Greenberg Traurig attorneys Patrick Broderick, Kimberly Mello, Jonathan Tannen and Vitaliy Kats represented the appellants.
“This case presented multiple issues of significance to the financial services industry,” Broderick said in a statement. “We are pleased
that the appellate court found no basis for a finding of unclean hands by our client in the handling of the underlying action.”
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